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ant is subordinate to that of plaintiff. Whatever obstruction 
exists grows out of plaintiff's exercise of its corporate fran- 
chise. — Furthermore, the statute refers to "any obstructions," 
and not to an obstruction maintained for an unreasonable length 
of time. — It seems to us, therefore, that the statute does not 
apply to such an obstruction." The case is distinguished from 
the earlier case relied upon by the court in that a temporary 
injunction was granted there, pending the establishment of the 
rights of the respective parties in a court of law, whereas in 
the principal case the court of equity determined the conflict of 
property rights which gave rise to the criminal proceedings, 
quieted title in the plaintiff, and perpetually enjoined further 
proceedings of the same nature. 

It appears from a number of cases, an eminent authority to 
the contrary notwithstanding, 13 that the prevention of multiplicity 
of suits is in itself sufficient ground for equity jurisdiction where 
the relief asked is preventive in character and where all the 
issues involved may be determined by the solution of one or 
more questions of law ; and provided also that consolidation is 
not available at law, and adequate. Under all the circumstances 
jurisdiction was no doubt properly exercised in the principal 
case, although it can hardly be said to be the function of a court 
of equity to act as an appellate court of law. Nevertheless, 
when the occasion arises, as it did here, requiring relief from a 
fault in the adjective law of the jurisdiction, there is no reason 
why a court of equity should not grant it. 



LAST CLEAR CHANCE KNOWLEDGE OF PLAINTIFF S DANGER. 

In a recent case 1 it was held that the defendant under the doc- 
trine of last clear chance is not liable unless he discovered the 
plaintiff's danger in time to avoid injuring him by the exercise 
of ordinary care. This seems to be a decision making the lia- 
bility of the defendant depend upon his actual knowledge of the 
plaintiff's danger and not upon the fact that he was in a position 
to have such knowledge by exercising ordinary prudence and 
care. 

" i Pomeroy's Equity Jurisprudence, 365, 366. 
1 Townsend v. Butter field, 143 Pac. (Cal.) 760. 
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The early cases 2 held, that if the plaintiff was guilty of any 
negligence which contributed to his injury he could not recover 
and it was not until the case of Davies v. Mann 9 that the doctrine 
of last clear chance was applied. 

There are two theories of the doctrine, depending upon the 
view different courts take of proximate cause. The first, and the 
more general, is that the negligence of the plaintiff, which would 
have been clearly contributory, has been rendered remote by the 
intervention of a later chance, solely in the defendant, to avoid 
the natural and proximate result of the plaintiff's negligence, and 
the failure to exercise this last chance becomes the sole proximate 
cause of the injury.* Here, proximate cause is looked upon as 
the last, or final, cause of the injury. This view would seem to 
reduce the doctrine to a case of negligence in which the defend- 
ant, in law, is solely negligent. 

The other view is the logical result of a broader definition of 
proximate cause. A definition which permits "that it need not 
be the nearest cause in time or place to the effect it produces." 5 
Under this doctrine it is clearly an exception to the rule of con- 
tributory negligence. The plaintiff's negligence is admitted to be 
a proximate cause of the injury but the defendant is not allowed 
to set it up as a defense because, on account of his position, not- 
withstanding the contributory negligence of the plaintiff, he alone 
had a chance to avoid the injury when the danger was imminent. 6 

Under both of these views the last clear chance necessarily 
implies a point of time beyond which it lies wholly within the 
power of only one party to avoid the accident. During this 
period, in order for the plaintiff to recover, the defendant must 
have the sole power to avoid the danger by exercising reasonable 
care, and he alone must be regarded as negligent during this 

2 Butter field v. Forrester, 1 1 East. 60 ; Lack v. Steward, 4 C. & P. 106 ; 
Lux ford v. Large, 5 C. & P. 421. 

8 10 M. & W. 546. 

' Southern Ind. Ry. Co. v. Fine, 163 Ind. 617, 72 N. E. 589; Loyd v. 
Albermale, etc., R. R. Co., 118 N. C. ioio, 24 S. E. 805; Nehring, etc. v. 
Conn. Co., 86 Conn. 109, 84 Atl. 301 ; Fuller v. I. C. R. R. Co., 65 So. 
(Ala.) 783; Indianapolis Traction & Terminal Co. v. Croly, 96 N. E. 
(Ind.) 073; Herrick v. Washington Water Power Co., 134 Pac. (Wash.) 
934- 

B 29Cyc. 328 (c). 

'Inland etc. Co. v. Tolson, 139 U. S. 551, p. 558; Hutchinson v. 
St. Louis Ry. Co., 88 Mo. App. 376; St. Louis Southwestern Ry. Co. v. 
Cochran, 91 S. W. (Ark.) 747. 
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period. 7 The plaintiff, although negligent in creating the danger, 
must during this period be powerless to avoid it and therefore all 
negligence on his part must necessarily have terminated. If the 
power to avert the danger existed in both until the same instant, 
and in neither afterward, contributory negligence would be, with 
one exception, 8 a good defense. 9 

If during this period of last chance the defendant had actual 
knowledge of the plaintiff's danger and failed to exercise ordi- 
nary care to avoid it, all courts would agree in giving relief to 
the plaintiff. Beyond this, however, the courts are in conflict. 
One line of authorities requires actual knowledge, 10 and another 
requires merely such an opportunity to have actual knowledge 
that a reasonably prudent man would have had it. 11 

No authorities need be cited for the proposition that in a case 
of negligence, where the plaintiff in no way contributes to the 
injury, the defendant is bound to know what a reasonably prudent 
man in his position would have known. Is there any good reason 
for a different rule in the case of the last clear chance ? As indi- 
cated above, where the doctrine is applied, the defendant must 
have been the only party really negligent, during the period 
immediately preceding the injury. During this period the 
defendant is in a position, and has the potential power, to avoid 
the injury, as a matter of fact, whether he is conscious of the 
plaintiff's danger or not. Is the circumstance that the plaintiff's 
negligence contributed to create the danger a sufficient reason 
for relaxing the usual rule of responsibility applicable to the 
defendant ? 

' Indianapolis Traction & Terminal Co. v. Croly, 96 N. E. (Ind.) 973; 
Roanoke Ry. & Electric Co. v. Carroll, 72 S. E. (Va.) 125. 

* Evansville & S. I. Traction Co. v. Johnson, 97 N. E. (Ind.) 176; 
Herrick v. Washington Water Power Co., supra. 

'Indianapolis Traction & Terminal Co, v. Croly, 96 N. E. (Ind.) 973; 
Denver City Tramway Co. v. Cobb, 164 Fed. 41 ; Mellzner v. Northern 
Pac. Ry. Co., 46 Mont. 162, 127 Pac. 146. 

10 Waterman v. Visalia Electric Ry. Co., 137 Pac. (Cal.) 1096; Iowa 
Cent. Ry. Co. et al. v. Walker, 203 Fed. 685; St. Louis Southwestern 
Ry. Co. v. Cochran, 77 Ark. 398, 91 S. W. 747; Wolf v. Chicago Great 
Western Ry. Co., 147 N. W. (Iowa) 901; Zitnik v. Union Pac. Ry. Co., 
136 N. W. (Neb.) 995. 

^Guenther v. St. Louis, I. M. & S. Ry. Co., 108 Mo. 18, 18 S. W. 846; 
Morris v. Seattle R. & S. Ry. Co., 66 Wash. 691, 120 Pac. 534 ; Rush v. 
Metropolitan St. Ry. Co., 137 S. W. (Mo.) 1029; Roy v. Aberdeen R. R. 
Co., 141 N. C. 84, 53 S. E. 622; Kinney v. St. Louis & S. R. R. Co., 133 
Pac. (Okla.) 180. 
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The reason for any liability on account of negligence is based 
upon public policy, which requires that life and property be pro- 
tected from the careless acts of third persons. By requiring 
actual knowledge in the defendant of the plaintiff's danger as a 
condition precedent to the applicability of the last clear chance 
rule, the courts are in effect saying that more accidents will be 
avoided, and therefore life and property better protected, by not 
creating the duty to discover and avoid the peril of persons who 
have negligently exposed themselves to danger, than by affording 
a slightly greater protection to such persons and in a measure 
encouraging their negligence. 

Probably the negligence of the plaintiff himself would not be 
sufficiently discouraged unless a rule is adopted holding the 
defendant liable only when he reasonably should from his position 
have had knowledge of the plaintiff's danger, and then only in 
case he failed to exercise reasonable, and not extraordinary, care 
to avoid the injury. The courts are in conflict on these questions, 
but the principal case would seem to be in accord with the weight 
of authority. 



IS CONSIDERATION NECESSARY TO MAKE A BINDING WAIVER 
OF A RIGHT UNDER A CONTRACT? 

In a case recently decided in the state of Washington 1 the 
plaintiff set forth in her declaration a custom on the part of the 
defendant company to give their employees passes over the lines 
of the company, that this custom was called to her attention 
when she applied for employment, no mention being made of 
any exemption of the defendant from liability for its negligence 
or that of its servants and that the giving by defendant of this 
pass constituted a portion of the consideration for her services. 
She also averred that she worked for the defendant for a time 
and then applied for a pass, and was compelled to sign a printed 
request which read, "I hereby request that you deliver to me a 
pass whereby I will be enabled to travel on your cars without the 
payment of fare. I expressly agree, understand and acknowl- 
edge that the delivery of such a pass is and will be a pure gra- 
tuity on your part and supported by no consideration whatever 
and that in accepting said pass I assume the risk of every injury 

^Hageman v. Puget Sound Electric Ry., 141 Pac. (Wash.) 1027. 



